WARREN TOWNSHIP ZONING BOARD OF ADJUSTMENT
REGULAR MEETING   DECEMBER 15, 2008
The regular meeting of the Board of Adjustment was called to order at 7:30 p.m. by Chairman Reeder in the Municipal Court, 44 Mountain Blvd., Warren.

THOSE PRESENT AT ROLL CALL:  Daniel Luna, John Villani, Frank Betz, Vincent Oliva, Foster Cooper Brian Di Nardo, Douglas Reeder, George Dealaman, Alt. #1 and Roberta Monahan, Alt. #2.  

Also present was Steven Warner, Esq., Attorney for the Board.

THOSE ABSENT:  None
THOSE TARDY:  None
ANNOUNCEMENT:

Adequate notice of this meeting has been provided by posting Public Notice on the Municipal Bulletin Board on the main floor of the Municipal Building, and sending a copy to the Courier News and Echoes Sentinel, and filing a copy with the Municipal Clerk, all on January 8, 2008.

FLAG SALUTE: 
MINUTES:  The minutes of the 10/20/08 meeting had been forwarded to members for review.
Mr. Oliva made a motion to approve, seconded by Mr. Luna.

All were in favor, so moved.

COMMUNICATIONS:

November, 2008 issue of the NEW JERSEY PLANNER

Letter dated 11/21/08 from  Mitchell T. Berlant  to Mr. & Mrs. Warren Slotnick concerning CASE NO. BA07-08 TIGER REALTY, which will be heard this evening

PRIVILEGE OF THE FLOOR PORTION OF THE MEETING

Mr. Reeder asked if any member of the public wished to make a statement, which is unrelated to tonight’s agenda?
There was none.

He closed that portion of the meeting.

AGENDA:

Continuation of the application of:

CASE NO. BA07-08

TIGER REALTY





BLOCK 90,  LOTS 2 & 3





28-30 MOUNTAIN BLVD.

Application for a use variance for commercial development for office and retail – rear of 

the property is zoned residential – bifurcated – waivers requested from Sewerage 

Authority and Board of Health 
CARRIED FROM 11/17/08 WITHOUT ADDITIONAL NOTICE

Mr. Berlant had been sworn in previously. He said that an issue arose concerning Mr. Slotnik. At the last meeting, there was a discussion concerning the acquisition of his property. He said that he made him an offer by mail to purchase it at market value. He had several conversations by phone. Mr. Slotnik was hesitant, because he did not want to be locked into a value, which is too low. 

12/15/08 – page 2

Mr. Berlant suggested a floor and ceiling for the cost. They have not come to terms on a price. He feels that the property is worth less than the Township appraisal, which is $1,175,000. Mr. Slotnik owns the property with his two sisters. They all need to approve the sale. He spoke to Mr. Slotnick about two weeks ago. He contacted a few appraisers for estimates and met with his Engineer. 
Mr. Berlant said he has looked into the status of Straits Lane. They did a title search on Straits Lane and on Slotnik’s property. It is a private road – not maintained by Warren Township. It is owned by someone in Green Brook.
He approached Mark Krane today and asked him for a letter naming the ownership. 

He would not write the letter, because he doesn’t know the ownership.
If it is not a public road, there would be an access from Straits Lane into the Slotnik property to assimilate that property with potential access with the site (of this application).

Mr. Berlant met with the County. They would like to get the traffic out to Straits Lane, to lessen the curb cuts on Mountain Blvd. If they don’t have rights to it, the only other access is from Mountain Blvd. 
Exhibit A-15 was marked into evidence. It  is a letter dated 12/11/09 to Steve Warner. At the last meeting, the Board took a straw vote. He wanted to make sure that everyone understood that they were requesting a F.A.R. variance of 1,537 square feet. Based on the results of the straw vote, they are amending the application by reducing it by 1,537. By doing this, they comply with the F.A.R. They have taken the 15% out of the commercial zone. They intend to dedicate  6 point  something  acres to the Town – subject to the provisions of the ordinance. Based on that, for every acre that’s dedicated they would get 2,125 sq. ft., which brings us to a total of the site 24,720 sq. ft. All of the buildings will be in the RBLR site. The parking and the detention basin will encroach onto the R-65 site.

They are reducing the 2 story  building in the southwest by 1,537 sq, ft. The space is being reduced from the second floor. The footprint remains the same. The detention facilities and the parking remain the same.  He could reduce the parking by 7 spaces. 

He would prefer to have the excess parking. He still needs the use variance for parking in the R-65 zone. 

Mr. Murray said he was looking for a straw poll, but he thought that Mr. Villani is saying that he didn’t think so. 

Mr. Murray said that, then, they would have to come in with a revised application to present this plan. The Town must accept the dedication without restriction.   
Mr. Cooper noted that the land in the back is land-locked. He asked Mr. Chadwick if there was any value in the Township’s accepting the dedication. He was told that it is not land-locked. It abuts Township property. 
Discussion followed.

Mr. Reeder was told that, with the elimination of the 1,537 sq. ft., a F.A.R. variance is no longer required. 

Discussion followed.

Mr. Murray stated that he would like to bring the case to a conclusion. In doing so, they can meet the F.A.R. standards. Of course, meeting that – requires the Township to accept the dedication. This Board cannot overstep the Township. If the Township accepts, they have met the F.A.R. They don’t conform with footnote #2, unless the Township agrees to the dedication.
12/15/08  -  page 3
Mr. Chadwick said that the parking number was based on the prior proposal. It is now less.
Mr. Berlant mentioned that, in the prior plan, they had six extra spaces. By reducing the size of the building, they would have additional seven (13 banked spaces). He would like to keep them, if the Board allows. 

Mr. Reeder was told that there are 53 spaces in the R-65 zone. This is roughly a third of the spaces. 

Mr. Villani was told that two structures will be built. The first is a bank, which will be 3,577 sq. ft. (unchanged). The two story building will include a first floor of 11,340 sq. ft. 

(unchanged) and a second floor of 9,803 sq. ft. (reduced by 1,500 sq. ft.) The site consists of 78,325 sq. ft. 
Mr. Chadwick said that the actual F.A.R. is a little over .3 – if you do just that zone.

Discussion followed.

Mr. Villani was told that the two buildings meet the F.A.R. standards. He was told that you cannot separate the back property, because the back property (the residential portion) contributes more than half of the square footage of the non-residential development.





Discussion followed.
Mr. Berlant said he likes to have extra parking, even though it’s more expensive to put it in up front. At least, it’s there. He doesn’t know who the tenants will be.

Mr. Berlant showed a concept plan prepared by Fisk Associates dated 2/13/07 and revised 7/30/08. It was submitted with the application and shows a minor parking layout.                                                                                                                                                     
He showed the parking spaces. Ten spots back up to Mr. Wolfson and Mr. De Pinho’s properties. He could omit them and slide the berm to the west. There are 17 along the detention basin. He could omit 13 there. It will not change the size of the detention facility. They showed a 3 ft. berm with 8 ft. evergreens. That’s 11 ft. The light poles are 12 ft. He has no objection to putting in 10 foot evergreens. They would be 13 ft. with the berm, which would be taller than the light poles. He also proposes shields on the lights. His lights are more of a square box, so shields can be put on them.
Salustro Partnership did the original architectural plan.  It had a very large dormer  that was approximately 50 ft. high. He had them revise the plan.

Exhibit A-16 was marked into evidence. It is a Salustro revised plan. It conforms to the ordinances. It is dated 10/29/08 and shows the elevations north and east of the 2 story building. The height has been cleaned up and the main roof peak is 35 ft. The lighting remains at 12 foot poles. They well install lower lighting by the sidewalks near the buildings. There is no lighting on the berm area only on the two corners.

Mr. Berlant said that, as of this point, there is no access to Straits Lane. 

Mr. Oliva was told that, during the title search, they were given the metes and bounds. Straits Lane never came out of Slotnik’s or Esposito’s property. It appears that it came from something in Green Brook.
Mr. Chadwick gave a background of the Claremont dedication. The dedicated land is in Warren and Green Brook. The portion in Warren had a considerable amount of wetlands as well as a portion of this property, which is also in Warren. A portion of the ball field is part of that dedication.   

12/15/08 – page 4
Mr. Berlant said that, if he gets approval from the Board, he will go to the Township Council for the dedication and then come back to the Board for site plan approval. If they don’t accept the dedication, then he’ll be back before the Board on the F.A.R. 
Mr. Warner asked Mr. Murray to explain how the attempt to purchase the Slotnik property, the status of Straits Lane and the dedication fits into the application. He was told that, if the Slotnik property available, the Board would be in a position to request they purchase it or a right of way across Straits Lane. 
Discussion followed.
Mr. Oliva said that he wants to finish this case. But, there are too many open items here. There is the issue of who owns Straits Lane. There is an issue of the purchase of the Slotnik property. There is an issue of the F.A.R. and dedication to the Township. It would have to be acceptable to the Township. Granting a variance with this many conditions, especially involving the Township Committee, is making him uncomfortable.

Mr. Murray mentioned that the ordinance does not say that an applicant has to go to the Township Committee first. It doesn’t say don’t come to us first either. 

Mr. Oliva said that the Board can tell them to go there first.

Discussion followed.

Mr. Cooper told Mr. Murray that he is hearing the concerns of the Board. We are not comfortable about proceeding this way. He is not sure that the applicant will get the votes to go forward.

Mr. Reeder reminded Mr. Murray of the already stated concerns of the Board. This thing keeps moving (mentioning the changes presented tonight). He is not comfortable. 

Mr. Berlant said he spoke to Mark Krane (before last’s month’s hearing) and asked him if he could go before the Township Committee to get approval of the dedications. Mr. Krane said that, since he is before the Board now, he should continue. 
He said that, even if he had access to Straits Lane, it would only be three single family homes – roughly1 ½ acre each. As a developer, he would never build three homes behind a commercial development. It would be an isolated development (with only three homes). 
Mr. Reeder asked for questions from the public.

Rick De Pinho of Wilshire Road asked if he could take the 1,537 sq. ft. reduction from the first floor, so he could have more parking up front. Parking could be under the building. He was told that it could be done that way, but it would be only 7 spaces. He doesn’t know of any in Warren Township. It doesn’t fit into the character and didn’t think the Town would approve.

He was told that he will not see the lights from his second floor – only a glow. Mr. Berlant’s office controls the lighting. He can shut them off. Also, he started looking into the Straits Lane issue for two years.
Mr. Murray said that he is resting his case and no longer needs a F.A.R. variance as mentioned earlier. There is nothing in the ordinance that says they have to go to the Township Committee first. The dedication would alleviate the F.A.R. variance.
Mr. Warner asked if he is asking the Board for a conditional F.A.R. approval. He was told that they are, and they maintain their position on the use variance. 
Mr. Reeder mentioned that the Board was very interested in the applicant’s going to the Township Committee. He asked, again, if Mr. Murray was resting his case.
12/15/08 – page 5
Richard Traynor, Esq. attorney for the opposition called Mr. Peter Steck a Licensed Professional Planner to testify. Mr. Steck was sworn in. He gave his background and credentials and was accepted as an expert witness. 
A handout was marked into evidence as Exhibit O-1. He distributed it to members. He described it. The front page is an outline of the Planning Testimony. The second page highlights the portion of the property in the RBLR zone. The third page has two color photographs – the upper is an aerial photo, in which the zoning lines are superimposed, (the property is highlighted in red) and the lower – is a portion of the zoning map (the subject property is outlined). The final page has portions from the land use plan of the open space plan as well as photos of the character of development along Mountain Blvd including the single family dwelling (2), which is on the subject property.

Mr. Steck said that the applicant is a contract purchaser, who has assembled lots for the purpose of this application. The rear portion is in another municipality. It is sort of off the books. The application doesn’t involve anything in Green Brook. There are also wetlands and a very high water table. The front of the property (1/3) of the commercial property  has a 1 to 4 ft. depth water table. The rear of the property (both in the commercial zone and residential) ground water is between 0 and 1 ft. below the land 
surface.
The plan has been adjusted tonight. Basically, there is a fairly substantial office building and a bank. If you look at the front portion (RBLR), the floor area ratio is  twice as much building area as would be permitted in that part of the zone – even with the reduction.
He described the surrounding area.  Seventy-seven percent of the Township is in the residential zone.

There are two variances to consider d1 – use variance for a detention basin and parking. The other variance – d2 – floor area ratio. They are linked. He can’t fit  the parking and detention basin, where they are supposed to be located. He does believe 

that a floor area ratio variance is needed. He read from the ordinance.
Mr. Steck did not see the benefit of the Township’s accepting the wetlands. There is no benefit.
Discussion followed.

The issue is what the Master Plan wants for the front of this property. It doesn’t want strict commercial. It says it wants buildings of the scale of residential uses - that kind of architecture. It doesn’t want parking in the front yard. It wants it hidden. 
The submitted concept plan is opposite of what the Town wants. It is probably the densest development along Mountain Blvd. If the applicant is granted, the Board will lock itself into a design, which it will regret. It doesn’t respond to what the Master Plan is looking for.

Mr. Steck discussed the residential zone. He doesn’t believe that applicant has made a case for extreme hardship. The AMG case was a small portion of the property. You couldn’t even fit a house. Here, there is a situation with a lot of acreage that, at least, can fit two houses with driveways going into them. This would be better in a residential zone than a drive path through a commercial zone to get to those houses. There are many unanswered questions about combining land and access to another street. It opens the door to permitted use in a residential zone.

Mr. Speck said that he hasn’t heard any testimony about peculiar suitability or how the public purposes are advanced for the d variance in a residential zone. There must be a level of proof. Proposing a floor area ratio, which is two times over what is permitted is why the parking flows into the residential zone. The two are linked together, because too much is being proposed. He does not think the applicant has met the negative criteria in terms of spreading the use into the residential zone. 
12/15/08 – page 6
The applicant is stuffing the activity in the commercial zone. You will not get a good design, when you have locked into that square footage. The applicant has a building that infringes on the 20 ft. buffer. It is over the impervious coverage. There is substantial detriment to the zone plan and zoning ordinance, because the applicant has not met the burden of proof concerning commercial uses in a residential zone. The applicant has elected to be very vague about this by the bifurcation of the application.

Without those kinds of proof, the Board should not approve the application. The applicant fails to prove special reasons or extreme hardship in the rear. There are other alternatives, which this Board could approve.
By accepting the dedication, the only benefit to the Town would be the liability of owning the land. If someone dumps on it, the Town must clean it up as opposed to a private owner.
Mr. Warner asked about alternate uses. He was told that someone could have a conforming F.A.R. in the commercial zone. That would confine the buildings and parking in the commercial lot. You might need the back for a detention basin. A detention basin in the residential zone would be a lot less intrusive than a parking lot. It is a passive use. Two houses in the rear of the property is a reasonable use.

Discussion followed.

Mr. Reeder asked for questions from the public.

There was none.

He closed that portion of the meeting.

Mr. Reeder announced that we will not hear the Hwang case. It will be carried to 1/5/09 at 7:30 p.m. in this building without additional notice.
 Mr. Steck mentioned a series of 4 photographs, which were handed out. The pictures depict the site. 

Photo #1 shows a structure, which at one time, was a dwelling.
Photo #2 shows a single family house on the property.

Photo #3 shows a single family house with trucks stored in the rear. It is the Slotnick property.

Photo #4 is a new development, which is a spa. Mr. Steck included it, because it shows the intent of the ordinance – the architecture (with a residential feel, even though it is a commercial use). All are in the RBLR zone. 

Mr. Speck said that the RBLR zone does not permit residences. Photos 1,2 and 3 are inconsistent with the zone plan.

Discussion followed. 

Mr. Traynor rested his objector’s case.
Mr. Murray stated that he did not want a vote tonight. He would go to the Township Committee, first, based on this Board’s recommendation.

Mr. Villani didn’t know that the Board made a recommendation. Mr. Reeder agreed.

Mr. Reeder asked for statements from the public.

Rick De Pinho of 11 Wilshire Road was sworn in. He read three pages of concerns. He asked that the Board deny the application. 
Mr. Robert Grundfest of 7 Wilshire Road was sworn in. He agreed with Mr. De Pinho.
He requested that the Board deny the application.

12/15/08 – page 7

Nancy Selfridge of 8 Wilshire Road was sworn in. She asked the Board to deny the application.
Gerard Walsh of 25 Apple Tree Lane was sworn in. He requested that the application be denied.
Mr. Warner said that the applicant is requesting a use variance for 53 parking spaces and a storm water detention facility in a residential zone. The vote will be on a F.A.R. variance in a conditional sense – if the Township accepts the dedication.  They will remove 1,537 sq. ft. from the plan. The applicant has stipulated to 18 conditions.
DELIBERATIONS:
Mr. Cooper said that this is a moving target. What hasn’t changed is the intensity of use. The F.A.R. is causing parking in a residential zone. He doesn’t believe there is a positive benefit  - to use a residential zone for commercial purposes. The 6 acres may bring it into conformity. It is not in the best interest of the community. Based on the intensity and the positive criteria not being met as well as the detriment to the Town, he would not be in favor.

Mr. Betz said that he has been listening to this case for a year. Mr. Berlant has contributed to the  community. He feels that we are being asked to put too much into the property. He would not be in favor.

Mr. Villani agreed with Mr. Betz. It is not in the best interests of the Town. There are ways to put houses back there. He doesn’t believe that the property is being zoned out of use. He doesn’t think it meets the positive or negative criteria. A smaller building in the front and houses in the back would be better.
Mr. Oliva said he has 14 ½ pages on this case. The Berlant organization has been good for the Town. However, we are running out of land. He agrees with his colleagues. There is probably a better way to do this. He is not convinced about the positive and negative criteria. He would not be in favor.

Mrs. Monahan said he cannot vote tonight. She is not sure about 6 houses.
Mr. Luna mentioned the problem of road access and water as a deterrent. He cannot accept the commercial use in a residential zone.

                              Mr. Dealaman said there is too much negative criteria.

Mr. Di Nardo said he agrees with the Board. He would not be in favor.

Mr. Reeder said he would vote “no” on both variances. The traffic on Mountain Blvd. is terrible.

Mr. Warner read a Draft Motion to deny the application.

Mr. Cooper made a motion to approve the denial, seconded by Mr. Oliva.

Roll call vote was taken. “Yes” votes were received from: Daniel Luna, John Villani, Foster Cooper, Vincent Oliva, Frank Betz, Brian Di Nardo and Douglas Reeder.

There were no negative votes. The motion carried.

Mr. Betz made a motion to adjourn, seconded by Mr. Di Nardo.

All were in favor, so moved.

There being no further business, the meeting was adjourned at 10:52 p.m.

Respectfully submitted,

Kathleen M. Lynch

Clerk 

